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Misc. Contracts and Agreements 
No. 73000-00008765 

 

GRANT AGREEMENT 
OREGON DEPARTMENT OF TRANSPORTATION 

FUND EXCHANGE PROGRAM (FEX) 
Newberg-Dundee Bypass Project 

Oregon Transportation Infrastructure Bank (OTIB) Loan #0049 
Yamhill County 

This Grant Agreement (“Agreement”) is made and entered into by and between the State of 
Oregon, acting by and through its Department of Transportation (“ODOT”), and YAMHILL 
COUNTY acting by and through its Governing Body, (“Recipient”), both referred to individually 
or collectively as “Party” or “Parties.” 

1. Effective Date.  This Agreement shall become effective on the date this Agreement is fully 
executed and approved as required by applicable law (the “Effective Date”).  The availability 
of Grant Funds (as defined in Section 3) shall end (1) year after the Effective Date 
(the “Availability Termination Date”). 

2. Agreement Documents.  This Agreement consists of this document and the following 
documents: 

a. Exhibit A:  Project Description 

b. Exhibit B:  Recipient Requirements 

c. Exhibit C:  [Deleted] 

d. Exhibit D:  [Deleted] 

Exhibits A and B are attached to this Agreement.  In the event of a conflict between two or 
more of the documents comprising this Agreement, the language in the document with the 
highest precedence shall control.  The precedence of each of the documents comprising this 
Agreement is as follows, listed from highest precedence to lowest precedence: this Agreement 
without Exhibits; Exhibit A; Exhibit B. 

3. Project Cost; Grant Funds.  To assist in funding the Project, Recipient has requested ODOT 
to exchange 2022 federal funds, which have been allocated to Recipient, for state funds based 
on the ratio of $100 state for $100 federal. 

Based on this ratio, Recipient exchanges $655,259.79 federal funds for $655,259.79 state funds 
(the “Grant Funds”). 

G001-T041620 
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4. Project. 

a. Use of Grant Funds.  The Grant Funds shall be used solely for the Project described in 
Exhibit A (the “Project”) and shall not be used for any other purpose.  No Grant Funds will 
be disbursed for any changes to the Project unless ODOT approves such changes by 
amendment pursuant to Section 4(c). 

b. Eligible Costs.  Recipient may seek reimbursement for its actual costs to develop the 
Project, consistent with the terms of this Agreement (“Eligible Costs”). 

i. Eligible Costs are actual costs of Recipient to the extent those costs are: 

A. reasonable, necessary and directly used for the Project; 

B. permitted by generally accepted accounting principles established by the 
Governmental Accounting Standards Board, as reasonably interpreted by the State, 
to be capitalized to an asset that is part of the Project; 

C. eligible or permitted uses of the Grant Funds under the Oregon Constitution, the 
statutes and laws of the state of Oregon, and this Agreement. 

D. Recipient shall ensure the purchase or production of aggregate is highway related 
and exclusively used for highway work; and 

E. Purchased equipment shall be used exclusively for highway purposes for the useful 
life of the equipment.  Recipient shall clearly describe how it plans to use said 
equipment on highways and for highway purposes.  In the event that the equipment 
is not used for highway purposes, Recipient shall pay to ODOT the fair market 
rental value for Recipients non-highway use of the equipment.  The useful life and 
the fair market rental value of the equipment shall be determined by ODOT, based 
on the type and condition of equipment. 

ii. Eligible Costs do NOT include: 

A. operating and working capital or operating expenditures charged to the Project by 
Recipient; 

B. loans or grants to be made to third parties; 

C. Deleted. 

D. costs associated with the Project that substantially deviate from Exhibit A, Project 
Description, unless such changes are approved by ODOT by amendment of this 
Agreement; 

E. right of way costs; or 

F. costs to adjust, reconstruct or relocate utilities. 
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c. Project Change Procedures. 

i. If Recipient anticipates a change in scope or Availability Termination Date, Recipient 
shall submit a written request to their ODOT Contact.  The request for change must be 
submitted before the change occurs. 

ii. Recipient shall not proceed with any changes to scope or Availability Termination Date 
before the execution of an amendment to this Agreement executed in response to 
ODOT’s approval of a Recipient’s request for change.  A request for change may be 
rejected at the sole discretion of ODOT. 

5. Reimbursement Process 

a. ODOT shall reimburse Recipient for 100 percent of Eligible Costs up to the Grant Fund 
amount provided in Section 3.  ODOT shall reimburse Eligible Costs within forty-five (45) 
days of ODOT’s receipt and approval of a request for reimbursement from Recipient. 

b. Each reimbursement request shall be submitted on letterhead to the ODOT Contact and 
include the Agreement number, the start and end date of the billing period, and itemize all 
expenses for which reimbursement is claimed.  Recipient shall provide to ODOT proof of 
payment and backup documentation supporting Recipient’s reimbursement requests. 

c. ODOT reserves the right to request documentation of expenditures to ensure funds were 
used on state gas tax eligible purchases.  ODOT also reserves the right to conduct on-site 
reviews upon completion of Project to ensure funds were used on State gas tax eligible 
projects. 

d. ODOT’s obligation to disburse Grant Funds to Recipient is subject to the satisfaction, with 
respect to each disbursement, of each of the following conditions precedent: 

i. ODOT has received funding, appropriations, limitations, allotments, or other 
expenditure authority sufficient to allow ODOT, in the exercise of its reasonable 
administrative discretion, to make the disbursement. 

ii. Recipient is in compliance with the terms of this Agreement. 

iii. Recipient’s representations and warranties set forth in Section 6 are true and correct on 
the date of disbursement with the same effect as though made on the date of 
disbursement. 

e. Recovery of Grant Funds. 

i. Deleted. 

ii. Recovery of Grant Funds upon Termination.  If this Agreement is terminated under 
any of Sections 9(b)(i), 9(b)(ii), 9(b)(iii) or 9(b)(vi), Recipient shall return to ODOT all 
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Grant Funds disbursed to Recipient within 15 days after ODOT’s written demand for 
the same. 

6. Representations and Warranties of Recipient.  Recipient represents and warrants to ODOT 
as follows: 

a. Organization and Authority.  Recipient is duly organized and validly existing under the 
laws of the State of Oregon and is eligible to receive the Grant Funds.  Recipient has full 
power, authority and legal right to make this Agreement and to incur and perform its 
obligations hereunder, and the making and performance by Recipient of this Agreement 
(1) have been duly authorized by all necessary action of Recipient and (2) do not and will 
not violate any provision of any applicable law, rule, regulation, or order of any court, 
regulatory commission, board, or other administrative agency or any provision of 
Recipient’s Articles of Incorporation or Bylaws, if applicable, (3) do not and will not result 
in the breach of, or constitute a default or require any consent under any other agreement 
or instrument to which Recipient is a party or by which Recipient or any of its properties 
may be bound or affected.  No authorization, consent, license, approval of, filing or 
registration with or notification to any governmental body or regulatory or supervisory 
authority is required for the execution, delivery or performance by Recipient of this 
Agreement. 

b. Binding Obligation.  This Agreement has been duly executed and delivered by Recipient 
and constitutes a legal, valid and binding obligation of Recipient, enforceable in 
accordance with its terms subject to the laws of bankruptcy, insolvency, or other similar 
laws affecting the enforcement of creditors’ rights generally. 

c. No Solicitation.  Recipient’s officers, employees, and agents shall neither solicit nor accept 
gratuities, favors, or any item of monetary value from contractors, potential contractors, or 
parties to subagreements.  No member or delegate to the Congress of the United States or 
State of Oregon employee shall be admitted to any share or part of this Agreement or any 
benefit arising therefrom. 

d. No Debarment.  Neither Recipient nor its principals is presently debarred, suspended, or 
voluntarily excluded from any federally-assisted transaction, or proposed for debarment, 
declared ineligible or voluntarily excluded from participating in this Agreement by any 
state or federal agency.  Recipient agrees to notify ODOT immediately if it is debarred, 
suspended or otherwise excluded from any federally assisted transaction for any reason or 
if circumstances change that may affect this status, including without limitation upon any 
relevant indictments or convictions of crimes. 

e. Compliance with Oregon Taxes, Fees and Assessments.  Recipient is, to the best of the 
undersigned(s) knowledge, and for the useful life of the Project will remain, current on all 
applicable state and local taxes, fees and assessments. 
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7. Records Maintenance and Access; Audit. 

a. Records, Access to Records and Facilities.  Recipient shall make and retain proper and 
complete books of record and account and maintain all fiscal records related to this 
Agreement and the Project in accordance with all applicable generally accepted accounting 
principles, generally accepted governmental auditing standards and state minimum 
standards for audits of municipal corporations.  Recipient shall ensure that each of its 
subrecipients and subcontractors complies with these requirements.  ODOT, the Secretary 
of State of the State of Oregon (the “Secretary”) and their duly authorized representatives 
shall have access to the books, documents, papers and records of Recipient that are directly 
related to this Agreement, the Grant Funds, or the Project for the purpose of making audits 
and examinations.  In addition, ODOT, the Secretary and their duly authorized 
representatives may make and retain excerpts, copies, and transcriptions of the foregoing 
books, documents, papers, and records.  Recipient shall permit authorized representatives 
of ODOT and the Secretary to perform site reviews of the Project, and to inspect all 
vehicles, real property, facilities and equipment purchased by Recipient as part of the 
Project, and any transportation services rendered by Recipient. 

b. Retention of Records.  Recipient shall retain and keep accessible all books, documents, 
papers, and records that are directly related to this Agreement, the Grant Funds or the 
Project for a period of six (6) years after final payment.  If there are unresolved audit 
questions at the end of the period described in this section, Recipient shall retain the records 
until the questions are resolved. 

c. Expenditure Records.  Recipient shall document the expenditure of all Grant Funds 
disbursed by ODOT under this Agreement.  Recipient shall create and maintain all 
expenditure records in accordance with generally accepted accounting principles and in 
sufficient detail to permit ODOT to verify how the Grant Funds were expended. 

This Section 7 shall survive any expiration or termination of this Agreement. 

8. Deleted. 

9. Termination 

a. Mutual Termination.  This Agreement may be terminated by mutual written consent of 
the Parties. 

b. Termination by ODOT.  ODOT may terminate this Agreement effective upon delivery 
of written notice of termination to Recipient, or at such later date as may be established by 
ODOT in such written notice, under any of the following circumstances: 

i. If Recipient fails to perform the Project within the time specified in this Agreement, or 
any extension of such performance period; 
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ii. If Recipient takes any action pertaining to this Agreement without the approval of 
ODOT and which under the provisions of this Agreement would have required 
ODOT’s approval; 

iii. If Recipient fails to perform any of its other obligations under this Agreement, and that 
failure continues for a period of 10 calendar days after the date ODOT delivers 
Recipient written notice specifying such failure.  ODOT may agree in writing to an 
extension of time if it determines Recipient instituted and has diligently pursued 
corrective action; 

iv. If ODOT fails to receive funding, appropriations, limitations or other expenditure 
authority sufficient to allow ODOT, in the exercise of its reasonable administrative 
discretion, to continue to make payments for performance of this Agreement; 

v. If Federal or state laws, rules, regulations or guidelines are modified or interpreted in 
such a way that the Project is no longer allowable or no longer eligible for funding 
under this Agreement; or 

vi. If the Project would not produce results commensurate with the further expenditure of 
funds. 

c. Termination by Either Party.  Either Party may terminate this Grant Agreement upon at 
least ten (10) days’ notice to the other Party and failure of the other Party to cure within 
the period provided in the notice, if the other Party fails to comply with any of the terms of 
this Grant Agreement. 

d. Rights upon Termination; Remedies.  Any termination of this Grant Agreement shall not 
prejudice any rights or obligations accrued before termination.  The remedies set forth in 
this Grant Agreement are cumulative and are in addition to any other rights or remedies 
available at law or in equity. 

10. GENERAL PROVISIONS 

a. Contribution. 

i. If any third party makes any claim or brings any action, suit or proceeding alleging a 
tort as now or hereafter defined in ORS 30.260 (“Third Party Claim”) against ODOT 
or Recipient with respect to which the other Party may have liability, the notified Party 
must promptly notify the other Party in writing of the Third Party Claim and deliver to 
the other Party a copy of the claim, process, and all legal pleadings with respect to the 
Third Party Claim.  Each Party is entitled to participate in the defense of a Third Party 
Claim, and to defend a Third Party Claim with counsel of its own choosing.  Receipt 
by a Party of the notice and copies required in this paragraph and meaningful 
opportunity for the Party to participate in the investigation, defense and settlement of 
the Third Party Claim with counsel of its own choosing are conditions precedent to that 
Party’s liability with respect to the Third Party Claim. 
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ii. With respect to a Third Party Claim for which ODOT is jointly liable with Recipient 
(or would be if joined in the Third Party Claim), ODOT shall contribute to the amount 
of expenses (including attorneys’ fees), judgments, fines and amounts paid in 
settlement actually and reasonably incurred and paid or payable by Recipient in such 
proportion as is appropriate to reflect the relative fault of ODOT on the one hand and 
of the Recipient on the other hand in connection with the events which resulted in such 
expenses, judgments, fines or settlement amounts, as well as any other relevant 
equitable considerations.  The relative fault of ODOT on the one hand and of Recipient 
on the other hand shall be determined by reference to, among other things, the Parties’ 
relative intent, knowledge, access to information and opportunity to correct or prevent 
the circumstances resulting in such expenses, judgments, fines or settlement amounts.  
ODOT’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, 
ORS 30.260 to 30.300, if ODOT had sole liability in the proceeding. 

iii. With respect to a Third Party Claim for which Recipient is jointly liable with ODOT 
(or would be if joined in the Third Party Claim), Recipient shall contribute to the 
amount of expenses (including attorneys’ fees), judgments, fines and amounts paid in 
settlement actually and reasonably incurred and paid or payable by ODOT in such 
proportion as is appropriate to reflect the relative fault of Recipient on the one hand 
and of ODOT on the other hand in connection with the events which resulted in such 
expenses, judgments, fines or settlement amounts, as well as any other relevant 
equitable considerations.  The relative fault of Recipient on the one hand and of ODOT 
on the other hand shall be determined by reference to, among other things, the Parties’ 
relative intent, knowledge, access to information and opportunity to correct or prevent 
the circumstances resulting in such expenses, judgments, fines or settlement amounts.  
Recipient’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, 
ORS 30.260 to 30.300, if it had sole liability in the proceeding. 

b. Dispute Resolution.  The Parties shall attempt in good faith to resolve any dispute arising 
out of this Agreement.  In addition, the Parties may agree to utilize a jointly selected 
mediator or arbitrator (for non-binding arbitration) to resolve the dispute short of litigation. 

c. Amendments.  This Agreement may be amended or extended only by a written instrument 
signed by both Parties and approved as required by applicable law. 

d. Duplicate Payment.  Recipient is not entitled to compensation or any other form of 
duplicate, overlapping or multiple payments for the same work performed under this 
Agreement from any agency of the State of Oregon or the United States of America or any 
other party, organization or individual. 

e. No Third-Party Beneficiaries.  ODOT and Recipient are the only Parties to this 
Agreement and are the only Parties entitled to enforce its terms.  Nothing in this Agreement 
gives, is intended to give, or shall be construed to give or provide any benefit or right, 
whether directly or indirectly, to a third person unless such a third person is individually 
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identified by name herein and expressly described as an intended beneficiary of the terms 
of this Agreement. 

f. Notices.  Except as otherwise expressly provided in this Agreement, any communications 
between the Parties hereto or notices to be given hereunder shall be given in writing by 
personal delivery, email or mailing the same, postage prepaid, to Recipient Contact or 
ODOT Contact at the address or number set forth on the signature page of this Agreement, 
or to such other addresses or numbers as either Party may hereafter indicate pursuant to 
this Section 10(f).  Any communication or notice personally delivered shall be deemed to 
be given when actually delivered.  Any communication or notice delivered by facsimile 
shall be deemed to be given when receipt of the transmission is generated by the 
transmitting machine, and to be effective against ODOT, such facsimile transmission must 
be confirmed by telephone notice to ODOT Contact.  Any communication by email shall 
be deemed to be given when the recipient of the email acknowledges receipt of the email.  
Any communication or notice mailed shall be deemed to be given when received. 

g. Governing Law, Consent to Jurisdiction.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of Oregon without regard to principles 
of conflicts of law.  Any claim, action, suit or proceeding (collectively, “Claim”) between 
ODOT (or any other agency or department of the State of Oregon) and Recipient that arises 
from or relates to this Agreement shall be brought and conducted solely and exclusively 
within the Circuit Court of Marion County in the State of Oregon.  In no event shall this 
section be construed as a waiver by the State of Oregon of any form of defense or immunity, 
whether sovereign immunity, governmental immunity, immunity based on the eleventh 
amendment to the Constitution of the United States or otherwise, from any Claim or from 
the jurisdiction of any court.  Each party hereby consents to the exclusive jurisdiction of 
such court, waives any objection to venue, and waives any claim that such forum is an 
inconvenient forum. 

h. Compliance with Law.  Recipient shall comply with all federal, state and local laws, 
regulations, executive orders and ordinances applicable to the Agreement or to the 
implementation of the Project, including without limitation as described in Exhibit B.  
Without limiting the generality of the foregoing, Recipient expressly agrees to comply with 
(i) Title VI of Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation 
Act of 1973; (iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all 
regulations and administrative rules established pursuant to the foregoing laws; and (v) all 
other applicable requirements of federal and state civil rights and rehabilitation statutes, 
rules and regulations.  Recipient agrees to comply with the requirements of ORS 366.514, 
Use of Highway Fund for footpaths and bicycle trails. 

i. Insurance; Workers’ Compensation.  All employers, including Recipient, that employ 
subject workers who provide services in the State of Oregon shall comply with 
ORS 656.017 and provide the required Workers’ Compensation coverage, unless such 
employers are exempt under ORS 656.126.  Employer’s liability insurance with coverage 
limits of not less than $500,000 must be included.  Recipient shall ensure that each of its 
subrecipient(s), contractor(s), and subcontractor(s) complies with these requirements. 
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j. Independent Contractor.  Recipient shall perform the Project as an independent 
contractor and not as an agent or employee of ODOT.  Recipient has no right or authority 
to incur or create any obligation for or legally bind ODOT in any way.  ODOT cannot and 
will not control the means or manner by which Recipient performs the Project, except as 
specifically set forth in this Agreement.  Recipient is responsible for determining the 
appropriate means and manner of performing the Project.  Recipient acknowledges and 
agrees that Recipient is not an “officer”, “employee”, or “agent” of ODOT, as those terms 
are used in ORS 30.265, and shall not make representations to third parties to the contrary. 

k. Severability.  If any term or provision of this Agreement is declared by a court of 
competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining 
terms and provisions shall not be affected, and the rights and obligations of the Parties shall 
be construed and enforced as if this Agreement did not contain the particular term or 
provision held to be invalid. 

l. Counterparts.  This Agreement may be executed in two or more counterparts, each of 
which is an original and all of which together are deemed one agreement binding on all 
Parties, notwithstanding that all Parties are not signatories to the same counterpart. 

m. Integration and Waiver.  This Agreement, including all Exhibits, constitutes the entire 
agreement between the parties on the subject matter hereof.  There are no understandings, 
agreements, or representations, oral or written, not specified herein regarding this 
Agreement.  The delay or failure of either party to enforce any provision of this Agreement 
shall not constitute a waiver by that party of that or any other provision.  Recipient, by the 
signature below of its authorized representative, acknowledges that it has read this 
Agreement, understands it, and agrees to be bound by its terms and conditions. 

THE PARTIES, by execution of this Agreement, acknowledge that their signing representatives 
have read this Agreement, understand it, and agree to be bound by its terms and conditions. 

The Program and Funding Services Manager approved the Fund Exchange on May 10, 2022.  

Signature Page to Follow 
  



 August 1, 2022

Samuel B. Zeigler  via email

June 15, 2022 email retained in file

McGregor Lynde

Naomi ZWERDLING (Aug 1, 2022 16:39 PDT)
Naomi ZWERDLING

08/01/2022

Sonny P.A. Chickering (Aug 1, 2022 17:49 PDT)
Sonny P.A. Chickering

08/01/2022

McGregor Lynde (Aug 2, 2022 18:21 PDT)
McGregor Lynde

08/02/2022

https://na3.documents.adobe.com/verifier?tx=CBJCHBCAABAAyaXmt1iRNdB8A2x7MfvcBjENZ3OT_E4S
https://na3.documents.adobe.com/verifier?tx=CBJCHBCAABAAyaXmt1iRNdB8A2x7MfvcBjENZ3OT_E4S
https://na3.documents.adobe.com/verifier?tx=CBJCHBCAABAAyaXmt1iRNdB8A2x7MfvcBjENZ3OT_E4S
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	c. Termination by Either Party.  Either Party may terminate this Grant Agreement upon at least ten (10) days’ notice to the other Party and failure of the other Party to cure within the period provided in the notice, if the other Party fails to comply...
	d. Rights upon Termination; Remedies.  Any termination of this Grant Agreement shall not prejudice any rights or obligations accrued before termination.  The remedies set forth in this Grant Agreement are cumulative and are in addition to any other ri...

	10. GENERAL PROVISIONS
	a. Contribution.
	i. If any third party makes any claim or brings any action, suit or proceeding alleging a tort as now or hereafter defined in ORS 30.260 (“Third Party Claim”) against ODOT or Recipient with respect to which the other Party may have liability, the noti...
	ii. With respect to a Third Party Claim for which ODOT is jointly liable with Recipient (or would be if joined in the Third Party Claim), ODOT shall contribute to the amount of expenses (including attorneys’ fees), judgments, fines and amounts paid in...
	iii. With respect to a Third Party Claim for which Recipient is jointly liable with ODOT (or would be if joined in the Third Party Claim), Recipient shall contribute to the amount of expenses (including attorneys’ fees), judgments, fines and amounts p...

	b. Dispute Resolution.  The Parties shall attempt in good faith to resolve any dispute arising out of this Agreement.  In addition, the Parties may agree to utilize a jointly selected mediator or arbitrator (for non-binding arbitration) to resolve the...
	c. Amendments.  This Agreement may be amended or extended only by a written instrument signed by both Parties and approved as required by applicable law.
	d. Duplicate Payment.  Recipient is not entitled to compensation or any other form of duplicate, overlapping or multiple payments for the same work performed under this Agreement from any agency of the State of Oregon or the United States of America o...
	e. No Third-Party Beneficiaries.  ODOT and Recipient are the only Parties to this Agreement and are the only Parties entitled to enforce its terms.  Nothing in this Agreement gives, is intended to give, or shall be construed to give or provide any ben...
	f. Notices.  Except as otherwise expressly provided in this Agreement, any communications between the Parties hereto or notices to be given hereunder shall be given in writing by personal delivery, email or mailing the same, postage prepaid, to Recipi...
	g. Governing Law, Consent to Jurisdiction.  This Agreement shall be governed by and construed in accordance with the laws of the State of Oregon without regard to principles of conflicts of law.  Any claim, action, suit or proceeding (collectively, “C...
	h. Compliance with Law.  Recipient shall comply with all federal, state and local laws, regulations, executive orders and ordinances applicable to the Agreement or to the implementation of the Project, including without limitation as described in Exhi...
	i. Insurance; Workers’ Compensation.  All employers, including Recipient, that employ subject workers who provide services in the State of Oregon shall comply with ORS 656.017 and provide the required Workers’ Compensation coverage, unless such employ...
	j. Independent Contractor.  Recipient shall perform the Project as an independent contractor and not as an agent or employee of ODOT.  Recipient has no right or authority to incur or create any obligation for or legally bind ODOT in any way.  ODOT can...
	k. Severability.  If any term or provision of this Agreement is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be affected, and the rights and oblig...
	l. Counterparts.  This Agreement may be executed in two or more counterparts, each of which is an original and all of which together are deemed one agreement binding on all Parties, notwithstanding that all Parties are not signatories to the same coun...
	m. Integration and Waiver.  This Agreement, including all Exhibits, constitutes the entire agreement between the parties on the subject matter hereof.  There are no understandings, agreements, or representations, oral or written, not specified herein ...
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